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he Initiative for the Protection and Management of Coral Reefs in the Paci-

fic (CRISP), sponsored by France and prepared by the French Development
Agency (AFD) as part of an inter-ministerial project from 2002 onwards, aims to
develop a vision for the future of these unique ecosystems and the communities
that depend on them and to introduce strategies and projects to conserve their
biodiversity, while developing the economic and environmental services that
they provide both locally and globally. Also, it is designed as a factor for inte-
gration between developed countries (Australia, New Zealand, Japan and USA),
French overseas territories and Pacific Island developing countries.

The CRISP Programme comprises three major components, themselves composed
of projects, which are:

Component 1A: Integrated Coastal Management and Watershed Management
-1A1:  Marine biodiversity conservation planning

-1A2:  Marine Protected Areas (MPAs)

-1A3: Institutional strengthening and networking

-1A4: Integrated coastal reef zone and watershed management

Component 2: Development of Coral Ecosystems

-2A:  Knowledge, beneficial use and management of coral ecosytems
-2B:  Reefrehabilitation

-2C:  Development of active marine substances

-2D:  Development of regional data base (ReefBase Pacific)

Component 3: Programme Coordination and Development
-3A:  Capitalisation, value-adding and extension of CRISP Programme activities
-3B:  Coordination, promotion and development of CRISP Programme
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COMPONENT 2C

Marine Bioprospection

B PROJECT 2C-1:

Legal framework - Upgrading island country legislation for the sharing of
benefits from development of active marine substances

B PROJECT 2C-2:

Taxonomy - Improvement of knowledge of benthic reef invertebrate and
algae taxonomy

B PROJECT 2C-3:

Technological aspect - Identification of active marine substances

B PROJECT 2C-4:

Institutional strengthening - Training of Pacific island resource persons
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CORAL REEF INITIATIVESFOR THE PACIFIC (CRISP)
COMPONENT 2C: BIOPROSPECTION AND MARINE ACTIVE SUBSTANCES

Synthesis of the final report on Legal aspectsrelated
to the valorization® of marine active substances:
M ARINE BIODIVERSITY LAW IN FI1JI, VANUATU AND
SOLOMON | SLANDS

By Pr. Jean-Pierre Beurier, Dr. Karolina Zakovska and Bleuenn Guilloux
Researchers at CDMO, Law Faculty, University of téan

! The term valorization comes from the verb ‘to vizle' which refers to the increase in value of &mi of
right (sovereignty, jurisdiction, property). In tHield of biodiversity, it designates the actian give or
assign a new value (economic, scientific, cultuetd,) to a component of the environment such asals,
plants, or any living resource and part of it (ncoles, genes, etc.). Contrary to a simple extracto
transformation, the valorization implies a gradumldification of the valorizated resource naturd galue.
Such process is characterized by the contengercya ipossible but not very likely future event and
condition, an eventuality” (Collins english defioit Thesaurus). In the present case, there are passible
events and conditions: first, the discovery of mariving resources, secondly, the fact that thssavery
could be at the root of a more detailled study,clvhgould thirdly maybe conduct to the developmédrd o
potential biotechnological application and moreagaily, could lead at least to scientific results.
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- INTRODUCTION: GENERAL PRESENTATION
AND METHODOLOGY

The research agreement signed on 19th Decembért80the Institute of Research
for Development (IRD), the University Paul Sabatioulouse IIl) and the University of
Nantes, the laboratories Pharmacochimie of Nat&uabstances and Pharmacophores
Redox (UMR 1165) and the Centre of Maritime and&ckaw (EA 1165, CDMO) led to
the international research program « Coral Reefiatives for the Pacific» (CRISP).
Within the CRISP program, the research work wasnmorated under component 2C:
Bioprospection and marine active substances, CDFi@ghin charge of the section: Legal
aspects related to the valorization of marine hiexity. This study was undertaken by a
team of researchers from CDMO as named below:

- Professor Jean-Pierre BEURIER, Director of Research
- Bleuenn GUILLOUX, researcher
- Doctor Karolina ZAKOVSKA, researcher

1- OBJECY OF THE STUDY

Studying the marine biodiversity valorization presen the light of legal science requires
answering two preliminary questions: What is tha&testof international law in force in
partner States and what is the state of their ipesiaw capable of influencing this
valorization? The answer to these questions filgllyws us to document the enforceable
international law and to compare it with the donwetaw of partner States. This legal
snapshot leads to an initial conclusion on theedtifices between the necessary and
existing law.

A second approach aims to search the relevant bghlorities objectives regarding the
valorization of marine biodiversity in areas undewereignty or jurisdiction of partner
States. These objectives are then compared witintemational conventions relating to
the rational and sustainable management of natasalurces which had been ratified by
the partner States and on which are founded regntator the protection of the marine
environment.

A third approach then needs to set the legal smapsid the objectives stated above
against all the branches of law concerned with vihlerization of marine biodiversity.
Seven branches of law have to be studied succéssive

- International Law of the Sea (legal nature and megiof maritime zones, local
implementation of the United Nations Conventions thie Law of the Sea
(UNCLOS));

- Coastal Law (foreshore regime, seabed and subsgime, coastal zones
management, access to natural resources);

- Marine environmental Law (sensitive spaces, endaagspecies, actions against
marine pollution sources, European Union/ Afric@aribbean and Pacific group of
states (ACP) programmes, tourism management, ingsl@tion of protocols
related to conventions adopted within the Regi@eds Programme of the United
Nations Environment Programme (UNEP), implementatid the Convention on
International Trade in Endangered Species of waldria and Flora (CITES));

- Coastal resources Law (marine fisheries regime, a@agture regime;
implementation of Law of the Sea, recommendatioosifconcerned international
fishery bodies, fishing licenses to exploit the &hible catch volume,



administrative authorizations for marine cultungsljce controls);

Marine Scientific Research (MSR) Law (inter-statemeration legal framework,
land, sea and underwater research permits legaleft@rk; inventories legal
framework, bioprospection regime, collections amangles shipping standards,
domestic law regarding the access to informatiah tamatural resources, benefit-
sharing system, improvement of legal capacity gdsystem of local partners,
initial or ongoing training)

Intellectual property Law (plant variety protectiarertificate regime, patents
regime, recognition and protection of traditionaholwledge and know-how;
Convention on Biological Diversity (CBD), Agreemem Trade-Related Aspects
of Intellectual Property Rights (TRIPS) and Indigas and tribal peoples
Convention (No 169, International Labor Organizafjo Commercial Law
(business companies, joint-ventures and foreigestiaents regime, fiscal regime,

study of funds movements and nationalizations)

2- WORK METHOD

The seven branches selected can be modelled awiiad:

= Legal nature of maritime zones = UNCLOS implementation ’L
LAW OF THE SEA = Legal regime of maritime zones = Acts and rules of implementation and
control (decrees, regulations, ...)
= Regime of the foreshore = Coastal zone management
= Regime of the seabed and the> Coastal states laws, customs, role of public
COASTAL LAW subsoil of the sublittoral and private enterprises
= Regional programmes on coastal
zone management
= Sensitive spaces protection = Implementation of regional seas protocols
= Species protection (marine protected areas)
= Water pollution =Legal framework at national and
M ARINE ENVIRONMENTAL L AW =EU/ACP programmes decentralised levels
= Tourism Law = Acts and implementing legislation gn
trade in endangered species (CITES)
= Fisheries Law = Recommandations of relevant fisheries
= Aquaculture Law organizations
= Natural resources customary Law| = Fishing licenses to exploit admissible
COASTAL RESOURCES L AW catch volume
= Administrative authorizations for marine
culture
=Police control of exploitation
= interstate  cooperation legal= Acts and rules (decrees, regulations, |...)
framework designated to facilitate and control the
= Land, sea or diving researg¢hsatisfactory conduct of research
M ARINE SCIENTIFIC RESEARCH LAW autorizations legal framework = Acts and rules (decrees, regulations, |...)
= Inventories legal framework concerning access to resources and bengfits
= Bioprospection regime sharing
= Samples regime
= Plant variety protection certificate=CBD implementation
regime = UNCLOS implementation
INTELLECTUAL PROPERTY LAW = Patents regime = TRIPS implementation
=  Recognition of traditiona] = Convention OIT 169 implementation
knowledge regime
= Custormary rights
= Joint ventures regime = Acts and rules (decrees, regulations, ...) on
COMMERCIAL LAW = Foreign investments regime companies taxation, capital repatriation gnd
nationalizations




The questions raised by this table were subjeéielwiworks undertaken in the three
partner States in 2006 and 2007:

- Archipelago of the Solomon Islands

« Archipelago of the Fiji Islands

« Archipelago of Vanuatu

The fieldworks were prepared either directly witicdl contacts made during the
Workshop on protection and management of coralsréefthe South Pacific held in
Noumea from the 24th to the 28th of January 200%yathe intermediary of researchers
from the University of the South Pacific, or finalby the intermediary of the French
Embassy on location or the nearest one.

During the fieldworks, the chosen work method wasdentify and then to collect
the relevant legislation of partner States andllfinta proceed with a set of interviews of
local administration representatives, choosingatheinistrative branches in charge of the
themes stated in the above table. This allowed cusintderstand the administrative
functioning of the concerned States, then to sty practical implementation of the
legislation and finally to determine the boundastvween the implementation of written
law and that of the customary one. This methodwatb us to identifiy areas of
overlapping or conflicting administrative jurisdmts as well as legal gaps.

3- REPORT PRESENTATION

The final report published on the CRISP welsite composed of three reports
focused on the partner States which make up thidbbae of the study and are opening to
an inventory of positive law and an analysis of ttkegree of implementation of
international law. Then follows a synthesis of tjneral characteristics of the partner
States legal systems, of the techniques employedadiitate MSR and a table of
signatures and ratifications of international areional conventions in force. We
attempted to identify the legal gaps and evolutbtegal framwork needed at the national
and local levels to meet the international law resfuents and interests of partner States.
Finally, we proposed in a conclusion solutions eatdken towards a legislative unification
and further cooperation for the protection of madomodiversity within Melanesia.

2 www.crisponline.net




II-  GENERAL CHARACTERISTICS OF THE THREE
LEGAL SYSTEMS AND DETERMINATION OF
CONVERGENT AND DIVERGENT POINTS

The three partner States are alike in many waysooral level as well as on the legal
one. This is explained by several factors. Firgtlys due to their geographical situation:
they are all located in a sub-region of Oceanitéeddlielanesia. They are situated in the
Indo-Pacific basin, a bio-geographic region witthie richest on the planet from the point
of view of marine biodiversity. They are archipelagomprising numerous islands spread
over a large area, a fact which considerably carapds the implementation of legal rules
passed by the central powers. Thus local managepiayd a primordial part. Secondly,
similarities arose from analogous historical depeient. The three States were colonies of
important western powers and have obtained indepeyd during the movement of
decolonisation of the 1970s and 1980s while largetigining the political and legal system
of their colonial powers, especially the BritisheonThirdly, the three States have a
common cultural base, namely the Melanesian culidnieh is reflected on the ideological
as well as on the institutional level. Their saeigtobey the Customary Law which has to
be taken into account in every effort to improve #xisting legislation. Finally, the three
States are characterised by a similar economiatsitu They all belong to the group of
developing islands States. The limited financiabneenoticeably influence their ability to
answer environmental needs.

Despite all their similarities, some differences awidently present as well among
partner States, including within the legislatiogaeling the protection and sustainable use
of their marine biodiversity. Nevertheless, theyrdi consist of differences of principle.
The three States face similar problems, so the emsatogically similar too. All the more
because all three are participating in the forurhsegional co-operation which prepare
appropriate recommendations. In fact, the partreteS can inspire one another and
numerous propositions can be presented to alleshth

1- GENERAL CHARACTERISTICS

A. The political system

The three partner States are sovereign democnadiaiaitary republics based on a
parliamentary system. After independence, thewtalyed linked to the United Kingdom
by becoming members of tli@ommonwealthhowever Fiji was suspended after the coup
of December 2006. The political system of the ti8&&es follows the western democratic
model with a horizontal separation of powers (legige, executive, judicial) as well as a
vertical one (territorial decentralisation); it i®wever strongly flavoured by Melanesian
culture. The traditional chiefs - as representatioenative populations - play an important
role in the management of partner States.

B. The legal system

The legal system of the partner States can befigdahs mixed: it brings together
the characteristics of BritisGommon Lawand of customary law (with, as well, traces of
Roman Law in Vanuatu). The main features of par8tates’ legal systems are established



in their respective Constitutions where customavy is recognised as a source of law, (the
delicate issue of its relation with the written l&wing resolved in favour of the latter). In
practice, however, this rule poses some problespeaally in the villages where tradition
plays an essential role. Regarding its structurkiencontent, the written law is quite rich
and complex, including in the field of environmdnpaotection. The hierarchy of norms
hardly differs from the western legal systems (titutson, national laws, implementing
regulations).

C. The role of custom in social life

Custom plays a primordial part in all the partn&t&s. It guides life of society and
must be considered if a legal norm is to be reggedihe influence of custom can be seen
especially in villages where social organisatiotycal of the native Melanesian culture,
based on a collective and local social life guithgda respected dignitary: the customary
chief. Important decisions are taken by the villagencil after deliberation. The role of
customary chiefs is reflected in the compositionpablic institutions at each level of
division of the national territory (local, provitj national). Chiefs are part of the
deliberative as well as executive bodies and threycalled upon to decide contentious
cases involving custom. Special customary bodieair(cils of chiefs) are present at
national level as well as at lower levels.

2- LAWINFORCE

A- Land ownership

The way land is perceived is one of the most inrgg@rcommon characteristics of
the partner States. In Melanesian culture, the Gamhot be ownesiricto sensuas it is in
western legal systems, where ownership means swub power of man over a subject
matter (corporeal and incorporeal object of propeit is considered to be “the mother”
and human beings its “custodians” on behalf of tead as well as of the future
generations. It is possible to use it, but notamege or to alienate it. In coastal villages,
the relationship with the land encompasses adjacamine areas. Villagers consider the
latter to be part of “their’customary territory. IMges control the resources originated
from their own territory (not owned as defined bgstern culture). No foreign exploitation
is possible without their consent. Customary rigearding the land (meaning a more or
less wide territory) are recognised in all parti@tates; terms used in this sense are
“custom ownership of land” or “land tenure” andgaeding marine areas adjacent to the
coast, “customary marine tenure”. However, recogmiby the written law of customary
rights of coastal villages is not comprehensivdaag as the content and extent of the
spatial application of these rights are not clear.

B- Law of the Sea

The three partner States have ratified the UnitatioNs Convention on the Law of the
Sea (UNCLOS) and fully apply its content. They halledrawn an archipelagic baseline
which has allowed them to considerably enlarge tharitime zones under their
jurisdiction. Beyond this line, they all claim aritorial sea of 12 nautical miles and an
exclusive economic zone of 200 nautical miles. Talsp have legal norms concerning the



continental shelf. However the relevant legal ragah is rather general and not always
adapted to the practical uses of marine biologesdburces.

C- Marine fisheries Law

Considering the extent of maritime zones undessgliction of the partner States, a
comprehensive legal regulation of fishing actiwties called for to ensure a rational
management of halieutic stocks. The partner Statedicipate in the important
international conventions, on global as well agegional level and have at their disposal
national fisheries laws supplemented by more o bbstailed rules of application. The
legal regulation deals both with access to ressuarel conservation measures (protected
species, forbidden fishing practices, etc.). Tlyalelefinitions of main terms - fishing and
fish - embrace any catch (potential conflict wittanme scientific research) of every
marine animal, for any purpose (alimentary, ornaadenesearch). Regulations in force in
partner States concentrate mostly on off-shoreinfisipractised by national or foreign
vessels. Less attention is given to coastal fiskimg coral reef resources. All three States
forbid fishing with explosives, poisons and oth&xious substances. Regarding other
issues (protection of species, designation of meamieserves, scuba-assisted fishing,
collecting of aquarium fish, etc.), regulation &ftlto the discretion of the appropriate
minister who can regulate them by issuing a dedsgsvever this right is seldom used,
partly because of the customary fishing rights ofastal villages. These rights are
recognised in all three partner States. Althougdirtbontent is rather vague, they imply a
de factocontrol over resources, including determinationctiised areas, periods and
protected species. The authority of the centralggos weakened in this context and co-
operation with coastal communities becomes necgsdarecising the rights and
obligations of native communities would be desiealslot only for the legal protection of
foreigners wishing to access to resources, butfatsihe protection of the latter and finally
for the protection of communities’ own rights. Frageneral point of view, the lack of
means of control remains a major problem.

D- Environmental Law

The three partner States are characterised bynporiant terrestrial and marine
biological wealth and by a largely pristine natukdowever, economic development
increases risks for the latter and environmentgiklation needs to be amended to counter
them. The partner States still have a lot to a&higvthis area. Their participation in
relevant international conventions differs, Fijiidge the most active one. Regarding
domestic law, each of the three States possesseseatly adopted general law on the
environment and several texts on specific issuene@@l laws are similar, they are all
framework laws comprising some basic dispositiaedifitions, administrative questions,
state of the environment monitoring) and regulatioh the environmental impact
assessment (EIA) procedure to which are submittgmbtentially dangerous activitigsin

3 However, none of these laws is as complete as h@asmbitious draft law on sustainable development
(Sustainable Development Bill) prepared in Fijicgirl996 and finally abandoned.



addition to general law, partner States have adop&yeral important texts related to
specific environmental issues. The protection okcsgs is rather incomplete. It
concentrates on the problem of international tradeendangered species and on the
protection of certain marine species in the fisheogtext. The legal protection of natural
spaces is similarly fragmentary. Fisheries lawsvig® for the possibility of marine
reserves being created. Nevertheless, the thrdeepastates seldom make use of this
possibility. Other types of protected areas arevideml for especially by the law of
Vanuatu, the most interesting one being the specatept of community conservation
areas. This concept acknowledges the central tajeeg@ by the customary “owners” in the
creation and the management of “their” conservaticga. Despite certain problems such
as the villages’ dependency on financial and texdinisupport provided by the
government, the concept seems promising as it aptad to the Melanesian culture. A
similar type of protected areas is starting to lbeegopular in Fiji (Fiji Locally Managed
Marine Areas), even if in this case the legal suplacking at present. Positive law of
the partner States tackles other environmentaésssthich closely relate to the subject of
our study (introduction of exotic species, expdnnarine organisms, coastal development,
etc.). From a global point of view, however, th@ulation is fragmentary and only
partially corresponds to the international commitiseof the partner States.

I11- RULES APPLICABLE TO MARINE SCIENTIFIC
RESEARCH (MSR): LAW LAGGING BEHIND
PRACTICE

The three partner States are small developingds&tates which under the terms of
CDB belong to the category of countries providiremetic resourcéqart.2).They do not
have a long history of scientific research. Thegvsldisparities regarding scientific and
technological development as well as regarding eeon and social development. The
present conditions pertaining to research vary itespcommon cultural base. The three
archipelagos have a relatively insignificant tetniakterritory compared to the area of their
maritime territory. This imbalance is accentuatgdhe lack of means of control they have
over national maritime zones (EEZ, CS) remote frmopulated areas and more generally
from coasts. Places of maritime activities (fishiog aquaculture zones for example)
cannot be supervised as a whole. It is not surrishat MSR activity, considered as
secondary, is not always regulated in a way addptéd pratical conditions.

These small developing island States rely heawvilyfaveign aid for their own economic,

scientific and technological development. In ortteregulate activities of MSR, they seem
to have chosen a legal position similar to the ah@pted by their previous colonial powers
(Solomon, Fiji) or the one dictated by existingemmational law (Vanuatu). Nothing

indicates that they have developed their own vigibscientific research. The University
of the South Pacific (USP) however plays an impdrtale in the region but its action

remains limited by its financial and technologioaans.

4 “Country providing genetic resources’ means coursupplying genetic resources collected from to-si
sources, including populations of both wild and dstitated species, or taken from ex-situ sourcashwh
may or may not have originated in that country”.the absence of modern stocking capacities (banks o
collections of ex-situ conservation) for biologi@ald genetic material (DNA, specimens of specigajiner
states can only be considered as those countiwegprg genetic resources from in-situ sources.



Rules pertaining to Marine Scientific Research (MSR) in the partner States

PARTNER STATES LAWS ADMINISTRATIVE PROCEDURE
Resear ch Act (1982) Standard form for researchirgqrm RA :
Definition of research (article 2) . General form (all types of research)
Research permit issued by the Minister responéiblResearch (article 3 (1)) . Information relating to applicant
Research applications Committee (article 3 (2)) c Subject(s) to be studied
Research Officer (article 3 (3)) . Areasl/locality where research work is to be conellict
Delimitation of Marine Waters Act (1978): Marine Scientific Resear ch Regulations . Funding
(¢ . Method of research
-Scrupulous respect of Part XIIl UNCLOS (1982) )
-Respect of security standards . Uses of the research outcomes and benefits forfwldslands
Fisheries Act (1998) . Certification of two referees
-Setting up of a Fisheries Advisory Council (adwiice minister on proposals for fisherries
development and research projects to be funded tiné&isheries management and Standard form for MSR (Draft UN standard form A):
SELEIEN d_evelppment fund proyided for u_nder_section 6 _ - Specific form
- Fisheries research (Article 19 : Fisheries redeand survey operations) - Information relating to applicant(s)
W|Id||fe Protection and Management Act (1998) - Description of project
Mainly targets the trade of endangered species . . .
Import and export permits issued for scientificea@sh purposes (article 11(1)) - Methods and means to be used in which the reseatotbe conducted
Research relating to threatened species reseatiie(85) - Facilities et equipment
Environment Act (1998) - Geographical areas in which the project is to belooted
Protection and conservation of the environment _  Portof call
Environmental impact assessment (EIA) and confrpbdution L .
Role of the Environment and Conservation Divisioittie promotion of environmental - Participation of Coastal State to the researcteptoj
research (articles 6 (k) et 7 (h)) - Access to data, samples and results
Fisheries Act (1942, revised in 1976 and 1977) No standard form for research application
Wide definition of fish (article 2) Except in the case of research to be conductediamEchools: not applicable for MSR
-Exception to the use of nets for scientific pugmgart. 4B.3: Conditions of offshore licenses
Continental Shelf Act (1970)
Exploitation of natural resources (minerals ancption-living resources of the seabed and
subsoil and living organisms belonging to sedensascies)
Marine Scientific Research (MSR) = legitimate useantinental shelf (article 10 (2) (g))
Fall within the competence of the Ministry of larated mineral resources
Marine Spaces Act (1978)
F1J1 I SLANDS

Complies with Part XIll UNCLOS (1982)

Falls within the competence of the minister respmador foreign affairs (article 11.a))
Distinction made between MSR and fidheries reseastuiring a fishing permit

No definition of these activities

Draft law on sustainable development (Sustainable Development Bill, abandoned in
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1996)
- Umbrella legislation
Title 254 on biodiversity prospecting
Endangered and Protected Species Act (2002)
Needs implementing regulations
Targets international and national trade, tratrsihshipment and captive breeding and
zrtificial propagation of specimens of threateneémdemic species
Permits of exportation, re-exportation, importatioroduction from the sea
Research on endangered, threatened ans explogetesgCITES Scientific Council ) (article 7 (4
()
Environment M anagement Act (2005)
Protection and sustainable use of natural resources
Concern of national importance: protection of cakehvironment; relation of native Fijians wi
their ancestral territory
Recognition of the intrinsic values of ecosystems
Payment of research programmes through the Enviatah Trust Fund established by the A
(Section 55)
Species : protected, threatened, genetically rmajiéxotic (in relation to the EIA)
Draft laws on fisheriesand customary fishing rights (2005)

VANUATU

Maritime Zones Act (1981, revised in 1988)
Complies with part Xl UNCLOS
Exclusive jurisdiction of Vanuatu in order to autise, regulate and conduct MSR in its EEZ and
its contitnental shelf (article 10)
MSR in the EEZ and on the CS = restricted activguiring a licence granted by the responsi
minister (article 11)
The responsible minister may by Order regulatectiveluct of MSR within the archipelagic wate
the territorial sea or the EEZ (article 13)
Environmental Management and Conservation Act (2002)
The Director of the Department responsible foreheironment must, among other things, undert|
environmental research (article 4 (1) (9))
EIA (article 11 and s.)
Bioprospecting (definition, authorisation procedusharing of benefits, recognition of tradition
knowledge) (article 29 et s.)

. Fisheries Act (2005)
Non-lethal research permits concerning marine malsimsued by the fisheries director (article 3
Authorisations for test fishing or scientific resga (article 43) in national waters issued by

fisheries Director (general conditions, fees)

Application to undertake Research on Vanuatu Foid Fauna
- Information relating to applicant

- Research details (purpose, reasons, benefitspfisesearchers, of equipment an
of materials to be used, length of time, island{@nted to conduct the research

on,, cooperation arrangements)

Code of ethics Agreement for foreign researchederaking researches within the Flo

and Fauna of Vanuatu

- code of ethics for foreign researchers (Instituetj@campanies). These must,

among other things:

- arrange to work with local recognised researchdraganisation in Vanautu;

- obtain permission from national and provinciahawities as well as from

landowners;

- ensure that types of described species are depdsit®’anuatu in the Departmen

of Forest Herbarium/museum

- not collect endemic species without an agreemetht tve Vanuatu Government

Not collect more specimens than necessary
Research agreemefftinnexe 1 of the cultural policy of Vanuatu)

ra
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1- APARTIALLY REGULATED ACTIVITY

In none of the partner States there is a homogenkegal system regulating research
activity and more specifically MSR. This is expkath by the lack of definition and of
recognition of this activity. Only the Research Axftthe Solomon Islands (1982) defines
research in general as “an endeavour to discowerfaets by careful search and inquiry,
scientific study or critical investigation of a sajéct -:

(a) which will result in the publication of a reporteiis, dissertation, academic article,
book or manuscript: or;

(b) with the purpose of making audio-visual recordifagsacademic or commercial
purposes” (art. 2).

This definition is limiting. The research field tisstricted to academic and cultural sectors,
except for the audio-visual one. The DelimitatidriMarine Waters Act (1978) as well as the
MSR Regulations (1996) deal with research conduetigdin waters under sovereignty or

jurisdiction. This is the partner State that posessthe most advanced regulation in this field,
its law being the most scrupulous re-transcriptoRart XIIl of the UNCLOS.

In the Marine Spaces Act (1978) and in the Contale8helf Act (1970), Fiji Islands
content themselves only with a re-transcriptiorthef UNCLOS rules regarding MSR in the
EEZ and on the continental shelf. A distinctionvilen halieutic research and MSR occurs in
the law of 1978 without at the same time definingse two types of activity. This distinction
is expedient only if bioprospecting is not linked an activity preliminary to fishing which
isn’t the case in practice in this country. Indetb@, research unit of the Ministry of Fisheries
actually assesses research applications, whileMinestry of Foreign Affairs assumes this
capacity only for MSR which does not concern biedsity. In the contrary, the Ministry of
Fisheries is competent if the research focuses anmmbiological resources even if they are
not halieutic resources.

Vanuatu as well regulates MSR according to a dpatgproach which wholly
corresponds to Part XIIl of the UNCLOS. The Mariirdones Act (1981, revised in 1988)
thus states that MSR in the ZEE and on the cont@hehelf is a restricted activity subject to a
licence (art. 11). The responsible minister to éssuch a licence is not specified. It is only
stated in broad terms that “where no other prowissofor the time being made by any other
law for any such purposes, the Minister may by ©fdq regulate the conduct of scientific
research within the archepaligic waters, the taat sea and the economic exclusive zone”
(art. 13 d)) No such order exists to our knowledge.

2- INCOMPLETE ADMINISTRATIVE PROCEDURE

No legal disposition of any nature clearly refeos the procedure to be followed
regarding MSR in the partner States and this isniyadue to the non designation of a
competent ministry.

In Vanuatu however, the Environmental Managemermt @onservation Act (2002)
specifies the procedure to require a bioprospegerqit. The Biodiversity Advisory Council
established by the act and headed by a Directocle@rly designated as the responsible
authority to approve requests to undertake bioklgicospecting in Vanuatu. The biological
prospecting includes any activity aimed to harvasexploit all or any of the following:
samples of genetic resources, samples of any dieagaof genetic resources, the knowledge,
innovations and customary practices of local comities associated to these genetic
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resources. Bioprospecting is undertaken for thepgmes of research, development of
products, conservation or industrial or commerase, including investigative research and
sampling, but does not include customary uses étieresources and their derivatives (art.
2). The other partner States could draw inspiraftiom this act to regulate bioprospecting on
their own territories.

| PROCEDUAE TO REQUSE & BIOPROIFECTING PERMIT

Direcior reGponG or tha
Drirect ks Toer 2hi L
l apvironmant HATIONAL LEVEL
commumicats fhe apoicaton o doSyated reman for furkhar
asnmamant or
El b " | acid Horeal Informsion

Coumoll {BAC] - maisg meet
withim 21 cays

‘Writie=n appicstion™,

‘Wrffen answer wfithin
14 days of the BAC
cecizlon

i Batoee decalng

Hatlonal and forsign recsarsherc |
must contral

LOCAL LEVEL

Castom landowners or any
cramier of tradifional

knemiadge CAPTION

Fower flow: purpis
Advice flos: bius

1} &ccarding o the prescrioed form (At 33- 2)1: s== Appiication |o und=make ressarchon Vanuahs Fiors and Faura Cammchual tow gresn
2} Acranzing in access righias rights of acquishion of any resouTce or fmdional knowesdges- appropriale fees, corcessions or rooafies

ik will b chanped for any research, atouiston or cbtainment of commercial Denetts (art. 34, §) al

Figure * Procedure to require a bioprospecting permitamdéatu (Part 4, Division 1, Section
32 Environmental Management and Conservation A122commenced in 2003

In addition, the Environmental Unit supplies onvitsbsit& an example of “application form
to undertake Research on Vanuatu Flora and Fauna/el as a “Code of Ethics Agreement
for foreign researchers undertaking researchesniitie Flora and Fauna of Vanuatu”. Even
if they are only guidelines, ie. non binding rutdsonduct, these documents outline duties of
researchefsand the gouvernment of Vanuatu prior to undertaésearch on Vanuatu
territory. They are quite suitable for MSR but veairid no evidence of their practical use.
Finally, Vanuatu enjoys a solid cultural policy éawable to research with the Cultural Centre
being in charge of the facilitation, the coordioatithe administration and the benefit sharing
of all cutural research projects. It would be pbkesito be inspired by this policy, notably of
its aspect dealing with custom, with the aim ofbbshing a policy in the field of research on
biodiversity in Vanuatu and, why not, in all therip@r States.

Besides research for educational purposes, thameitiser clear procedure nor typical
form (except for the United Nations draft standfamin A”) allowing to determine the correct
administrative procedure to be followed when préegnan application for research in Fiji
islands. This ambiguity is a problem for the coyr#nd can hinder scientific co-operation. It
can also create delays and extra costs for resaarals during the first scientific expeditions
of component 2-C of CRISP in this country in 20@®2.

® www.biodiversity.com.vu

® Researchs may mean foreign individual or compargnoacademic insititution and others. It may akfer to
local researcher or researchers that affiliate faitBign institutions or organizations.

"“Application for consent to conduct marine sciéatiesearch in areas under jurisdiction of X State
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At the present time, administrative procedures sy to undertake MSR in the partner
States are hard to grasp in the sense that theneoaconsistent rules of conduct and because
competent authorities to consent to research agiits are not clearly identified. Therefore
conditions necessary to establish a climate ofidente between researchers and national
authorities are not gathered together. These conwuation hurdles are echoed at the local
level, native local communities and more generiié/whole population might be kept out of
research and of the decision-making process.

Generally, one must respect certain formalism leetord at the time of the research
application and that mostly to encourage courtesy goodwill. All foreign researchers
willing to study the marine environment of the part States must submit an official written
request to national authorities, preferably throdgitomatic channels. Faced with the lack of
clearer rules, the Minister of Foreign Affairs seeta be the representative to be consulted
first. It is then essential to keep him adequatafgrmed of MSR projects that are being
prepared or undertaken.

Foreign researchers can also find a contact amatignal researchers. This person (or
welcoming team) will allow them to be rapidly amail of procedure to be followed.
Melanesians attach a great importance to the spaked. The handing down of knowledge,
communication between members of a community (gglwaistomary ritual), the respect for
others, etc. are verbal. Through networking withiamal researchers, foreign researchers
become aware of the culture of the country wheeerdsearch is undertaken, which is not
necessarily the case when they rely solely on diplac channels. By the way, this kind of
contact will be advantageous in obtaining favowgabhswers from the government as
researchers will have to visit the villages adjoegthe area of research

A national scientific committee composed of scigsti and politicians, of
representatives of local communities and autharifetc.) could act as administrative
authority responsible for research carried outantner States. The Solomon Research Act
(1982) provides for the setting up of such a coreaitbut we do not dispose of any
information on its effective functioning. The reggability of such an authority could be
adjusted to fit the different sectors of reseattht the government wants to promote and
facilitate. It could mean, regarding biodiversity,undertake surveys, to give advice, to assent
to projects aiming at the study of different elemsenf national marine, aquatic or terrestrial
biological diversity. Furthermore, a regional modetesearch promotion could be envisaged
for the whole Melanesia as the partner States psssEmmon characteristics

8 See supra II- General characteristics of the thegal systems and determination of convergentdivergent
points.
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Synthesis of general characterics and shortcomings of MSR regulation
in the partner States

Points of convergence

= Lack of legal definition of the MSR

= Reduction of bioprospecting to a simple activityollecting living resources

= Collective rights of local communities over a paftmarine areas and resources collected there:
unclear nature of these rights; ownership, usesemn

= Experience in the field of MSR

= Wealth of coral ecosystems

= No designated minister responsible for MSR

= Cultural context

Points of divergence

= Legal definitions of bioprospecting and bio-geaeéisources (presence, absence)

= Role of local and customary authorities in thecpure of delivering permits for research or for
samples collecting

= Procedure- means of law enforcement

= Regulation in matters of exportation of biologio#hterial (presence, absence)

= Regulation in matters of introduction of exoticilmvasive species (presence, absence)

= Regulation in matters @Xx situconservation

= Economic, scientific, technological and politicaintext

= Experience in matters of research concerning redriodiversity

Law in force

= MSR

= Fisheries/ halieutic research
= Bioprospecting

= Intellectual property

Shortcomings of the legislation

= Consent
- Terms of obtainment from appropriate national arties and from local communities and
authorities
- Procedure to be followed (See Figure 1 below)
- Standard form
- Issuing of permit
- Means to control the smooth course of researchsvork

= Benefit sharing resulting from the exploitationgainetic resources: shortcomings
- Conditions for obtainment of benefits
- Types of benefits (monetary, non monetary, scientfconomic, etc.)
- Benefits for local populations in terms of envircemtal protection
- Impact on scientific co-operation and transfereahinologies

Practical shortages

- Mutual knowledge of the needs and practical expecis.of partner States and of researchers

- Information regarding the procedures in force ithtresource and research home State

- Confidence (impact on delays and costs of MSR)

- Determination of the role, rights and obligatioridazal and traditional communities as well
as of customary owners
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V- IDENTIFICATION OF LEGAL GAPS AND
NECESSARY EVOLUTION OF THE LEGAL
FRAMEWORK

The three partner States have at their disposdioather elaborate set of legal rules
relevant to our study. Some improvements are nacgssost of them can, however, take
form of implementing regulations. Our propositiocencern mainly the following topics:
creation of an inventory of natural heritage, sggirotection through marine protected areas,
strict protection of certain species, amendment8stteries laws (protection of deep water
corals and ornamental species fishing), reguladiomarine bioprospecting and protection of
bio-technological inventions. Besides this, we reoeend that the partner States overcome
the uncertainty linked to the “customary marineutedi by legally clarifying the rights and
duties of the coastal native communities regarttiegmarine area adjacent to “their” Idnd

1- SCIENTIFIC APPROACH : NATURAL HERITAGE INVENTORIES

The partner States enjoy a great biological wealththe land as well as in the sea. Yet,
to efficiently protect the latter it is first nes@sy to have knowledge of it. None of the partner
States have inventoried its biological heritageafftough pertinent legal rules exist. The aim
of inventories should not be to compile all elerseot biodiversity, but rather to list those
presenting a special interest from a scientifiopl@gical or cultural point of view and,
therefore, requiring protection. Inventories cootthcern both species and areas. The French
inventory of NZEFFI (Natural Zones of Ecologicalpfa and Fauna Interest) could serve as
inspiration.

2- SPATIAL PROTECTION: MARINE PROTECTED AREAS

Protected areas are considered to be the privilégadof biodiversity conservation.
Partner States’ regulations regarding this tool hosvever rather incomplete. We are
proposing regulations aimed at two types of mapiregected areas: areas that are created and
managed, on one hand, by the State authorities @mdthe other hand, by the native
communities as it is the case for the Fiji locathanaged marine areas. As there are
differences in the respective regulations of thetnes States, our propositions differ
(especially with respect to the form) for eachhadm.

3- STRICT PROTECTION OF CERTAIN SPECIES

The integral protection of certain species belawgthe traditional techniques of nature
protection. It is important especially as far agmaiory species are concerned for which a
sole spatial protection (i.e. creation of a pradairea comprising their habitat) is not enough.
The marine waters of the partner States sheltelenaus species for which a strict protection
would be desirable because of their rarity or vidbdity. Yet, the legislation of the three
countries deals only with two specific threatshiiig and international trade. The strict

% A draft law regarding this issue@oliqoli Bill — has been presented to the Fijian Parliamer®@62However,
the legislative procedure was suspended after tup ©f December 5 of the same year and has not been
resumed since.
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protection of certain marine species is furthernmmplicated as they are often the subject
of traditional uses by native communities (e.g.ptois in the Solomon Islands, turtles in
Vanuatu). Any proposal for a strict protection otk species would have to come with some
kind of grass-roots education amongst native conitiegn Our concrete proposals differ
according to the country concerned. In generalputeforward that the partner States inspire
themselves with the appropriate French legislat@ook 1V, Title ler, art. L411-Jet seq.of
the Environmental Code, concerning the protectibriaana and flora) and create lists of
strictly protected species of flora and fauna t@ild include terrestrial as well as marine
species.

4- AMENDMENTS TO FISHERIES LAWS: DEEP WATER CORALS AND
FISHING FOR ORNAMENTAL SPECIES

The three partner States possess laws and regudaaverning fishing which, with the
exception of Fiji, are elaborate, modern and qodmplete. The improvements we propose
concern two specific issues: protection of deepewabrals and fishing for ornamental
species. This last activity has a considerable @min potential for the partner States on the
condition that it is carried out in an ecologicaigsponsible way.

Legal framework improvements suggested to partner States
Comparative table

Issue Means of implementation

Solomon Islands

Fiji Vanuatu

Creation of national heritage implementing regulations implementing regulations implementing regulations
inventories under section 61 EMA under section 55 EA under section 45 EMCA
. implementing regulations
St and management of implementing regulations . - ! under section 42 para. 3 FA
marine protected areas (under inder section 61 para. (=) implementing regulations - - - -
responsibility of either the State ' para. sie) under section 55 EA imp ementl! g regulations
EMA under section 45 EMCA

or the native communities) (nati ities)
(native communities

Strict protection of certain species

implementing regulations

a/ general approach

b/ within the fisheries laws

implementing regulations
under section 51 EMA

implementing regulations
under section 55 EA

under section 45 EMCA

unification of existing rules /
a special section and
implementing regulations if
a new law is passed

implementing regulations
under section 59 para. 1(ii) or
(v) FA

implementing regulations
under section 78 para. 2(w)
FA

Protection of deep water corals

Fishing for ornamental species

implementing regulations
under section 9 FA or under a
new law If it is passed

implementing regulations
under section 59 para. 1(iv)
FA

implementing regulations
under section 78 para. 2(c)

implementing regulations

under section 78 para. 2(v]

Fiji: EMA = Environment Management Act 2005
FA = Fisheries Act 1942
Solomon Islands:
EA = Environment Act 1998
FA = Fisheries Act 1998
Vanuatu:
EMCA = Environmental Management and Conservation Act 2002
FA = Fisheries Act 2005

5- REGULATION OF MARINE BIOPROSPECTION

Except for Vanuatu, none of the partner Statesahaiecise legal framework aiming at
regulating bioprospection and even less specificalarine bioprospection. Due to a certain
inapropriateness of legal and procedural rulesséntific practict’, marine bioprospection

1% Inappropriateness exacerbated by the lack of hufiremncial and technical capactities.
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in partner States risks being reduced to eitheraadh of the fishing industry, an economic
activity of biological prospecting (e.g. lookingrfésh stocks), or else left bereft of its full
specificity or theoretical dimension. However, marbioprospection is distinguishable from
the preparatory phase of fishing (fisheries resgaend from the fishing activity itself.
Bioprospection can be characterized as a compasiitgty, both economical and theoretical.
It is simultaneously a form of MSR and the firgsin a line of studies which can potentially
lead to the development of a marketable producbiortechnological process. We are
advising the partner States to make a clearemdigin in their legislation between fishing
and bioprospecting. To this end, the following figand comments can provide them some
guindances.

A. ldentification and gqualification of marine biopr@spion

The commercial activity of fishing revolves aroutite catching of fish destined for
human consumption or industrial processes. Bioklgesources are not always transformed,
and if any transformation is involved, it is in tf@m of processing or storage. The aim of
fishing is purely commercial. Bioprospection istbatform of MSR and the first step in a line
of studies potentially leading to the developmédra product or marketable biotechnological
process. Catch signifies the harvesting of substanc biological components (alive or dead)
destined for treatment. The utilization of the rgse leads to a veritable modification in
substance. Bioprospection is characterized by plessommercial opportunities in the form
of biotechnological applications (pharmaceuticalducts for example.) Contrary to fishing,
the quantities taken are negligible, a few kilogsafar example. Bioprospection can be
characterized as a composite activity, both ecooalnaind theoretical.
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Evolution of aleatory component in activities
involving marine biological resources

Aleatory component decreases

Fishin sale of raw
Cortan el:gnnm - Agreement Caplure Contract of zale of raw
-Ena == Licence =» High predictab t Maon mandatory material or not
objectives ) =7 gh predicia & Cos transformatian fransformed
== Confract of == Low scientific . i Tansiomee
Cha e i exploitation consequences == Low predictable | [== Medium predictablz
Short term aleatory Resource | coat cost
comaanant esourcs = important
aleatory component
Stages of the process Preparation * Access * Valorisation —* Commercialisation
_‘fg;le?ml'?,ni Capture Indispensable Coniract of sale of
=> Hoyallies => Low predictable cost tranformation transformed products
ioprospecting . ;}ﬂ'jibr ‘i ':_U"Vfa_“ ’ => High scientfic => Non prediciable| | => Predictable cost
=> Possible scientific an consequences cost
*  Uneertain sconomic commercial cooperation
objectives Resource = weak aleatory
*  Long term aleatory comoanent

component

o e e e A e .

Time scale: 10 to 20 years

According to figure 1 above, the aleatory compongméss present in the beginning of
the activity than it is at the end; the time frasmal the cost are much more consequeéritial
the social implications are more consequentialfitencial risk is higher; the environmental
impact is lower; the scientific gains are much leigh

In consequence, bioprospection management canenstiltject to the same rules as access
management for fisheries resources, even if theohdapturing specimens is technically
similar? and the final objective is almost or even compyeigentical. The same management
rules could lead to legal uncertainty and becomestraint to the valorization of results of
marine bioprospection profiting partner Statespigsent, these States can take example from
Vanuatu EMCA to manage marine bioprospection.

1 The aleatory component (1 specimen out of 10,60deble), accessibility (equipment, specializedfsttime
frame (between 5 and 19 years for the developmiatroarketable product) and finally the cost (fra@60 to
300 millon US dollars) of the studies which follaive bioprospecting add a greatly increased valuth¢o
prospected biological resources. These estimatomyalid primarily for research performed in medlisector.
See:Mac LAUGHLIN (R.): Foreign access to shared marine genetic matermr@sagement options for a
quasi-fugacious resource,Ocean Development anchattenal Law, No 34, 2003, p. 297- 348.

12 With a few exceptions, the material and technicaressimilar. It must be noted, however, that éerations
are tolerated in the context of the MSR (for exanthke use of scuba diving for the means of coliggtivhereas
they are forbidden in the domain of fishing. Theesdf the equipment also differs from one activ@tyanother
(nets, trollers, etc.).
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B. Ways to improve MSR Law

CRITERIONS OF DISTINCTION BETWEEN FISHING (FISHERIES RESEARCH INCLUDED) AND
BIOPROSPECTING AT THE TAKING STAGE

DISTINCTION CRITERIONS FISHING BIOPROSPECTING
Nature of resources

- quantitative +++ +/-

- qualitative +/- +++
Nature of taking

= catch et +

- +++

- sample
Type of equipment

- size ++ -

- variety ++ +++

- selectivity +- +
Lenght of time of activity

- limited +++

- regular +++ -

- periodic ++ -
Type of activity

- traditional +++ -

_ new + +++
Outcomes

- alimentary +++

- industrial ++ +

- intellectual - ++

- unpredictable +++

- certain t
Impact on the environment

- negative +++ +-

- immediate ++ +/-

- differed + +-

**Caption: gradation depending on the importancéhefselect criterion, shown by + or — (+; ++H+/-; - ; -

- )

= Propositions:

Survey or questionnaire to determine the interefstise different parties concerned
(States of the resources, researchers);

Regional standardisation (on the scale of Melarfesiaxample) of administrative
procedures for research applications;

Dissemination of legal information among the coneerparties;

To establish a code of conduct for (marine) biopeasing on the regional level
(Melanesia or South Pacific) containing rights daties of researchers and the partner
States;

Creation of a national or regional body to servaramterface between governments
and researchers (national focal point for the C&Dis the Environment Unit in
Vanuatu).
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6- PROTECTION OF BIO-TECHNOLOGICAL INVENTIONS

A. Intellectual property law

PARTNER PATENTSACTS COPYRIGHTSAND ASSOCIATED RIGHTS
STATES
SOLOMON o Draft Law on Industrial Property (2002) o Copyright Act (1996)
www.paclii.org/sb/legis/consol_act/cal133/
Fiai o PatentsAct (1978) e Copyright Act (1999)
www. paclii.org/fi/legis/consol_act/pal09/ www.paclii.org/fi/legis/num_act/ca1999133/

¥
Copyright Regulations (border protection), 2003

Copyright Regulations (prescribed countries), 2003
Copyright rules (Tribunal rules of procedures), 200

VANUATU « PatentsAct (2003) e Copyright and Related Rights Act (2003)
www. paclii.org/vu/legis/num_act/pa2003109/ - "
www.paclii.org/vu/legis/num_act/roukpa200848 AL paclii=orgivi/|egis UM EackpAZ00E100

In Melanesian culture, the way intellectual prope# perceived differs from that of
western countries, the latter having been takemn fiaternational law. Physical nature
(material or immaterial) has no importance insoéar this culture establishes no clear
distinction between corporeal and incorporeal “oshg”, between the created item and the
rights of its owner. Morever, ownership is prindipacollective. Within the group,
transmission of knowledge is hereditary and immeaholf a third party wants to access the
knowledge, they must attain a social position m ¢tommunity. In most cases, knowledge is
protected through secret.. The use of patentsdtegr (biotechnological) inventions seems
incoherent with the idea of intellectual propertghts in Melanesian traditional culture.
Physical nature has no importance insofar as thiture establishes no clear distinction
between corporeal and incorporeal ownership, betwee created item and the rights of its
owner. Morever, ownership is principally collectiv@Vithin the group, transmission of
knowledge is hereditary and immemorial. If a thpaty wants to access the knowledge, they
must attain a social position in the communitymaost cases, knowledge is protected through
secret. Regardless, the establishment of protecigits for (biotechnological) inventions,
adapted to the cultural, scientific and social #pm#tes of partner States, could become a
means for them to guarantee a fair and equitabéeirgh of benefits resulting from the
exploitation of their genetic resources and estaldi climate of confidence between users and
providers of bio-genetic resources. Presently,glmsintries suffer from a lack of financial
and technical capacities in the domain of intellattproperty. To compensate this lack, a
Melanesian or Oceanian office for intellectual prdyp could be an option.

B. Proposals for improvement

- Make the Fijian law conform to the current interoaal law (and in particular
to the TRIPS Agreement)

- Accession of Vanuatu to the World Trade Organiza{MyTO)

- Adoption by the Parliament of the Solomon Islardigift law on patents

- Setting up of an intellectual property regionaia#f’

'3 See: WIPO- australia- Forum Secretariat of theflea€ommunity work regarding this option, availabat:
www.wipo.int/meetings/en/details.jsp?meeting_id=275
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V- CONCLUSION
1- FORMULATION OF THE PROBLEM

The major difficulty in the relation between natbnand international research
insititutions and State administrations in areashigh biodiversity lies in the uncertainty
pertaining to the use of possible outcomes andhenldck of confidence between associated
parties, the reason being the existence of anamiedtimension or random variable involved
in research for active substances. The aleatorgmion in a contract covers two ideas:

- That is: the asymmetry of information that bringgalance in the relationship between
the parties;
- Or: the parties are faced with the situation otinpredictable future.

In the first case, one deals with an intentionahtlding which could be qualified
fraudulent by a court and which does not pose aalglem from the legal qualification point
of view; in the second case, the two parties fawar several unknowns. The analysis of this
second case allows us to find two concepts:

- Contingency, because it cannot be affirmed whetberething will or will not happen;
- The aleatory dimension, because outcomes are inp®$s predict.

Consequently, one must estimate the probabilitya (fatisfactory outcome. In these
conditions, the contract must integrate an aleatoryiponent. Aleatory contract, well known
to civil law practitioners, can be qualified as @ronutative bilateral contract (modelled on
article 1104 of the French Civil Code). Activation this type of contract depends on the
occurrence of a uncertain event (according to énmg of article 1964 of the French Civil
Code}*. As an example one could mention the bottomry imamaritime law; the insurance
premium is to be paid if the event does not ocship(arrives safe), if it does (ship is lost by
perils of the sea) the indemnity payment from tisurance policy is activated.

2- FORMULATION OFA SOLUTION LEGE FERENDA

Let us apply this type of contract to the economaorization of bioprospection
outcomes: the researching State and the Stategni of raw biological material for research
(Country of origin of bio-genetic resources wittire meaning of art. 2 CBD) contract to
facilitate samples collecting. The two-party agreambinds the partners to set up a joint
company with headquarters in the State of origifiofgenetic resources. This company is
dormant (no funds, no staff, no taxes) during #mearch that is subject to an authorisation
for biological prospecting (ABP) in zones underigdiction issued by the State of origin of
bio-genetic resources for a precise expedition givan lenght of time. If the research results
in the development of a marketable product, thetjoompany is activated. It becomes the
entity applying for (a) patent(s) and will ensutee tcommercialization (make, sale and
import) of the product(s) as well. The benefitslwié shared according to the terms of the
agreement. The dormant joint company is constitutedhe form of a limited liability
company or a venture capital company.

14 BENCHABANE (H.) : L’aléa dans le droit des contrathése Rennes I, 1989.

GRUA (F.): Les effets de l'aléa et la distinction des contratgadbires et des contrats cumulatiRevue
trimestrielle de Droit Commercial, 1983, 263.

JANIN (C.): Droit et économie des contraisGDJ, 2008, 47.

PONSARD (C.): Aléa et floy éditions Dalloz Sirey, 1977.
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According to this schema, the act of collectinglvideé qualified by a potentially
economic stochastic agreement. Its legal natur@isa fishing; it is then not subject to the
issue of a fishing licence, or to the obligationuload products in regard to taxes or to
customs duty in the case of export of samples. Mewédwo reference samples are identified,
one to be deposited in the researching State,ttie o a specialised insititution of the State
of origin of bio-genetic resources or in a genekbahits choice. The raw products of the
collection are non commercial goods which, like sum artefacts, are part of the heritage of
the country that keeps them or has them kept eklsevbn its behalf. It is their potential
applications intended for sale which will be quablfas commercial goods.

These new legal qualifications would eliminate tmain sources of disagreement
between research insititutions or biotechnology pganies and the administration of the State
of origin of bio-genetic resources. While stilladling a maximum freedom of research, they
would provide a necessary framework for it andvall potential economic development to
the benefit of both parties.
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